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DAVID A. ROSENFELD, CA SBN 058163 
JAMES RUTKOWSKI, AZ SBN 002866 
ROBERTA D. PERKINS, CA SBN 153074 
WEINBERG, ROGER & ROSENFELD 
A Professional Corporation 
1001 Marina Village Parkway, Suite 200 
Alameda, California 94501-1091 
Telephone 510.337.1001 
Fax 510.337.1023 



Attorneys for Plaintiff 



UNITED STATES DISTRICT COURT 
OF ARIZONA-PHOENIX 



CALIFORNIA ARIZONA NEVADA 
DISTRICT ORGANIZATION CONTRACT 
COMPLIANCE 

Plaintiff, 

v. . 

DEPARTMENT OF HEALTH AND HUMAN 
SERVICES and MICHAEL O. LEAVITT, in 
his capacity as Secretary of the Department of 
Health and Human Services 

Defendant. 



No. 

COMPLAINT FOR INJUNCTIVE 
RELIEF 



1 . This is an action under the Freedom of Information Act ("FOIA"), 5 U.S.C. § 552, 
for injunctive and other appropriate relief, seeking the processing and release of agency records 
requested by Plaintiff from Defendant Department of Health and Human Services. 

2. This Court has subject matter jurisdiction over this action and personal jurisdiction 
over the parties pursuant to 5 U.S.C. §§ 554(a)(4)(B). Jurisdiction is also proper under 28 U.S.C. 
§§ 1331 and 1337. Venue is proper in this Court under 5 U.S.C. § 552(a)(4)(B). 

3 . Plaintiff California Arizona Nevada District Organization Contract Compliance 
("CANDO") is a non-profit labor-management compliance program organized and existing under 
the laws of the State of Arizona with its main place of business in Buckeye, Maricopa County, 
Arizona. CANDO's mission is to ensure compliance with the wage and hour laws of the United 
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States on construction projects funded under the Davis Bacon Act, 40 U.S.C. § 3141, as well as the 
public contracting laws of the States of California, Arizona, and Nevada. In order to accomplish 
its goals, CANDO routinely requests information related to federally and state funded construction 
projects in order to ensure workers on the project are being paid at the prevailing wage rate and are 
receiving the fringe benefits specified in the applicable Davis Bacon wage determination. 

4. Defendant Department of Health and Human Services ("DHHS") is a Department 
of the Executive Branch of the United States Government and is an agency within the meaning of 5 
U.S.C. § 552(f). 

5. Defendant Michael O. Leavitt is the Secretary of DHHS and is responsible for 
DHHS compliance with the laws of the United States and regulations promulgated thereunder, 
including the laws and regulations at issue in this case. 

6. At a date unknown in 2006 or 2007, DHHS awarded contract HHSI 
16120070000 14C to B & M Cillessen Construction Company for the expansion and renovation of 
the Navajo Area Indian Health Service Comprehensive Health Facility located at Chinle, Arizona 
("Chinle Project"), a construction project funded by the DHHS and/or the United States 
Government, subject to the provisions of the Davis Bacon Act. 

7. By letter to Defendant DHHS sent on July 23, 2007, CANDO requested under the 
FOIA, the following documents related to the Chinle Project: 

• A copy of the list of subcontractors or a copy of the SF 1413 
subcontractor listing forms as submitted by the general 
contractor..., 

• The name, address, and telephone number of the labor 
compliance administrator. . ., and 

• The proposed project completion date. 

The FOIA request submitted by CANDO was in conformance with the requirements for such 
requests as set forth by the DHHS on its website. The DHHS acknowledged receipt of CANDO's 
request and assigned the request Case Number 07-068. A true and correct copy of the July 2007 
letter is attached hereto as Exhibit 1 and incorporated herein by reference. 

8. By letter to the DHHS sent via certified mail return receipt requested on October 29, 
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2007, CANDO made a second request for documents related to the Chinle Project, seeking the 
same documents requested in the letter of July 23, 2007. The second request submitted by 
CANDO under the FOIA was in conformance with DHHS standards and specified that it was the 
second request for such documents. A true and correct copy of the October 2007 letter is attached 
hereto as Exhibit 2 and incorporated herein by reference. 

9. By letter to the DHHS sent via certified mail return receipt requested on December 
26, 2007, CANDO made a third request for documents related to the Chinle Project, seeking the 
same documents requested in the letter of July 23, 2007. The third request submitted by CANDO 
under the FOIA was in conformance with DHHS standards and specified that it was the third 
request for such documents. A true and correct copy of the December 2007 letter is attached 
hereto as Exhibit 3 and incorporated herein by reference. 

10. On or around February 22, 2008, the FOIA agent handling the request advised 
CANDO via electronic mail that she was waiting to obtain responsive information from the office 
that maintains the records. On or around March 28, 2008, CANDO followed up on the request via 
electronic mail stating that the requested information had not yet been provided, some nine months 
after the original request. 

11. On or around July 29, 2008, CANDO' s counsel submitted correspondence to the 
FOIA Officers at the DHHS outlining CANDO's efforts to obtain documents on the Chinle Project 
and requested the documents sought by CANDO be produced by August 19, 2008. The July 
correspondence also notified the DHHS that CANDO considered its administrative remedies 
exhausted. The July correspondence was sent to the DHHS via certified mail return receipt 
requested, and was received by the DHHS FOIA office on August 4, 2008. As of the date of this 
complaint, CANDO has not received a response to its FOIA request. A true and correct copy of 
the July 2008 letter is attached hereto as Exhibit 4 and incorporated herein by reference. 

12. Defendants have unreasonably and wrongfully withheld documents and information 
on the Chinle Project from Plaintiff. 

13. Defendants' failure to timely respond to CANDO's request for documents and 
information on the Chinle Project violates the FOIA, 5 U.S.C. § 522(a)(6)(A)(i). 
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WHEREFORE, CANDO prays that this Court: 



1. 



Order Defendants to immediately disclose the requested records and make copies 



available to Plaintiff; 



2. 



Provide for expeditious proceedings in this action; 



3. 



Award Plaintiff reasonable attorney fees and costs incurred in this action pursuant to 



5 U.S.C. § 552(a)(4)(E); and 



4. 



Grant such other relieve as the Court deems just and proper. 



Dated: October 9, 2008 



WEINBERG, ROGER & ROSENFELD 
A Professional Corporation 



By: s/ James Rutkowski 

DAVID A. ROSENFELD 
JAMES RUTKOWSKI 
ROBERTA D. PERKINS 
Attorneys for Plaintiff 



110966/508019 
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July 23, 2007 

Dept of Health & Human Services 
FQIA Coordinator 
Attn: Ms. Janet Ingersoll 
12300 Twinbrook Metro Plaza #450 
Rockville^MD 20852 



RE: 




Chinle, AZ 

GC: B & M Cillessen Construction Co 
Fannington, NM 

FREEDOM OF INFORMATION ACT REQUEST 

Dear Ms. Ingersoll: 

1. A copy of the list of subcontractors or a conv of ti^OTiyin L 

1 2* f^d telephone number of the labor compliance 

administrator assooated with the above referenced projecT 
lne proposed project completion date. 

If you should deny my request in whole or in part, please advise me as to the p™™; ♦ 
regulanonsandmymemodforaH^ Kt^ZfiltSSEZ 
SELlS? Please atoisene as to tHe mmJ 

^rSfnl mUeSL U y ° U ShOUld H— contact meTytuf 



convenience. 
Sincerely, 




MicheleR. Justice 
Director 



POO OriO 07^0 * CAV. r*r>r> „ 



P.O. Box 842 * Buckeye, Arizona 85326-0047 EXHIBIT 1 
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October 29, 2007 

Dept. of Health* Human Services \TV~1 // via r«*;«~i « . 
FOIA Coordinator Via Certified Return Receipt 

Attn: Ms. Janet Ingersoll 
12300 Twinbrook Metro Plaza #450 
Rockville,MD 20852 

RE: Comprehensive Health Facility Expaiision/Renovations 
HHSI 161200700014C 
Chinle, AZ 

GC: B&M Cillessen Construction Co. 
Farmington, NM 

FREEDOM OF INFORMATION ACT REQUEST 
SECOND REQUEST 

Dear Ms. Ingersoll: 

On July 23, 2007 1 submitted a Freedom of Information Act Request to you regarding the 
project as referenced above (copy enclosed). To date, I have not received a response to 
that request Please accept this second request for a copy of the following documents in 
accordance with 5 U.S.C. 1050 Section 552 of the Freedom of Information Act: 

1. A copy of the list of subcontractors or a copy of the SF 1413 sub contractor 
listing forms as submitted by the general contractor for work on the above 
referenced contract. 

2. The name, address and telephone number of the labor compliance 
administrator associated with the above referenced project. 

3. The proposed project completion date. 

If you should deny my request in whole or in part, please advise me as to the appropriate 
regulations and my method for appealing the denial. If there are any fees required for the 
copying of these public records, please advise me as to the amount of cost prior to the 
fulfilling of this request If you should have any questions, please contact me at your 
convenience. 




Michele R Justice 
Director 



P.O. Box 642 • Buckeye, Arizona 85326-0047 EXHIBIT 2 

623-393-8743 • FAX: 623-393-8744 • email: michele-iustice©owe«tfr»M,:« n» T 



Case 2:08-cv-01858-DKD Document 1 Filed 10/09/08 Page 7 of 11 




<a ^t^wriB»»fe< 'O Bf Qg*?a aoan sua him 

f*$ Pmr-. % ?'8Ssri*«py 2%&£ omm& time*!* tmrneMtom 





Case 2:08-cv-01858-DKD Document 1 Filed 10/09/08 Page 8 of 11 



December 26, 2007 

Dept. of Health & Human Serviced /4P^^ )/ Via Certified Ttm™ ♦ 
FOIA Coordinator YvCT^ // Via ^fied Return Receipt 

Attn: Ms. Janet IngersoII 
12300 Twinbrook Metro Plaza #450 
Rockville,MD 20852 

RE: Comprehensive Health Facility Expansion/Renovations 
HHSI 161200700014C 
Chinle, AZ 

GC: B & M Cillessen Construction Co. 
Farmington, NM 

FREEDOM OF INFORMATION ACT REQUEST 
THIRD REQUEST 

Dear Ms. IngersoII: 

On July 23, 2007 1 submitted a Freedom of Inronnauon Act Request to you regarding the 
project as referenced above (copy enclosed) and again on October 29, 2007 1 submitted a 
second request for the public documents. To date, r have not received a response to that 
request Please accept this third request for a copy of the following documents in 
accordance with 5 U.S.C. 1050 Section 552 of the Freedom of Information Act: 

1 . A copy of the list of subcontractors or a copy of the SF 1413 sub contractor 
listing forms as submitted by the general contractor for work on the above 
referenced contract. 

2. The name, address and telephone number of the labor compliance 
administrator associated with the above referenced project 

3. The proposed project completion date. 

If you should deny my request in whole or in part, please advise me as to the appropriate 
regulations and my method for appealing the denial. If there are any fees required for the 
copying of these public records, please advise me as to ike amount of cost prior to the 
fulfilling of this request If you should have any questions, please contact me at your 
convenience. 

Sincerely, 



Michele R. Justice 
Director 

Enclosures (2) 
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'U:S. : Postai Seivice 
CERTIFIED MAIL,, RECEIPT 

(Domestic Mail Ofi/y; No Insurance C overage Provided) 
For rteji very tiiiorniiilio-i visit pur w. bsit;v ;il ,www.usps.i 




Ceriffied Fee 



erosnt Required) 



_ Restricted DsBvery Fee 
□ ^Endorsement Required) 



2& 



Total Postage & Fees 



$ 5^ 



Postmark 
Hers 



j $ree*^pi. 105" 



□ 
□ 



\City f State, Z8%4~"" ~ * 



SENDER: COMPLETE THIS SECTinu T?^^ — 

rTTm-TTIIII | COMf ™ WIS SECT/OA, OW DELIVERY 



hT^ a % I 1 • z - and 3. Also complete 
Kern 4 .f Restricted Delivery is desired 

name and address on reverse 
so that we can return the cam to you. 

Attach this card to the back of the maitoiece 
or on the front If space permits ma " p,ece ' 




1. Article Addressed to: 



y ft&Jtu. 



~ ; — ; — , u flqaressee 

a Receded by (Printed Name) C . Date 6f Delivery 



2. Article. Number 

(Transfer from service label) 

PS Form 381 1 , February 2004 



^^nter delivery address b&tifr □ No 




4. Restricted Delivery? (Extra Fee) 



□ Yes 
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STEWART WEINBERG ^ LOR i * AOUtNO 

SSKarBST WEINBERG, ROGER & ROSENFELD sHLs 

SM IN0TON ' JR A Professional Corporation ^m^r MATm 

blythe mickelson uugj^aSiiyCr 

^fsSli, 1001 Marina Village Parkway, Suite 200 STv M iS«A 

SANDRA RAE BENSON * ' MANUEL A ROtailP«s 

S wEssl'r^ Alameda, CA 94501-1091 SerISS: 

JAMES J. WESSER am* 11 GAilEGOS 

wSSSSS?*""- TELEPHONE 510.337.1001 garyV^vScher 

MATTHEW J. gauger FAX 510 337 1023 Z 

ASHLEY K. IKEDA •• * PATRICIA M, GATES, Of Counsel 

LINDA BALDWIN JONES ' ROBERTA D. PERKINS, Of Counsel 

PATRICIA A. OAVIS RICHARD T. DRURY. Of Counsel 

ALAN G. CROWLEY 

J „ F |LIX OE LA TORRE - Also admitted in Arizona 

KRISTINA L. HILLMAN ... ArirTlHl-H ta WnuMi; 

ANDREA LAIACONA " Admt Hed in Hswal. 

EMILY P RICH Mso «*n«l«' 'n Nevada 

BRUCE A HARLAND *'** A* **ritted In Illinois 



July 29, 2008 



VIA CERTIFIED MAIL (RETURN RECEIPT REQUESTED^ 

Janet Ingersoll, FOIA Coordinator 
801 Thompson Avenue (TMP 450) 
Rockville,MD 20852 



Re: Freedom of Information Act Request 

Comprehensive Health Facility Expansion/Renovation, Chinle, AZ 
Contract No. HHSI 161200700014C 
FOIA Case No. 07-068 

Dear Ms. Ingersoll: 

This office represents the California Arizona Nevada District Organization (CANDO) Contract 
Compliance Program. CANDO's Administrator, Michele Justice, has asked us to take action 
regarding the failure to comply with CANDO's requests for information on the above referenced 
project under the Freedom of Information Act. We submit this letter in a good faith attempt to 
obtain compliance and avoid litigation. 

By way of background, CANDO is a non-profit labor-management compliance program. 
CANDO's mission is to ensure compliance with the wage and hour laws of the United States, 
California, Nevada, and Arizona. This mission is accomplished by requesting, receiving, and 
auditing the certified payroll records of subcontractors performing work in certain trades on 
public works jobs to ensure workers on the project are being paid at the prevailing wage rate and 
are receiving the fringe benefits specified in the applicable Davis-Bacon wage determination. 

CANDO submitted its original FOIA request regarding the above referenced project over a year 
ago, on July 23, 2007, seeking the following information and documents: 

• A copy of the list of subcontractors and/or the SF 1413 subcontractor listing forms; 

• The name, address, and telephone number of the labor compliance administrator on the 
project; and 

• The proposed completion date. 



LOS ANGELES OFFICE SACRAMENTO OFFICE HONOLULU 

EXHIBIT 4 

3435 Wilshire Boulevard, Suite 620 428 J Street, Suite 520 1099 Alakea Stra 

Los Angeles, CA 90010-1907 SacramentD, CA 95814-2341 Honolulu HI 9t 

TEL 213.380.2344 FAX 213.381 .1088 TEL 916.443.6600 FAX 916.442.0244 TEL 808 528 8880 FAX 808 528 8881 
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July 29, 2008 

Janet Ingersoll, FOIA Coordinator 
Page 2 

When there was no response to the request, follow up communications were undertaken. On or 
around October 29, 2007, a second letter requesting the same documents was sent. A third letter 
was sent on December 26, 2007, to which no response was provided. On February 22, 2008, Ms. 
Justice discussed the request with Nina Argent, who advised her that she had contacted the office 
that maintains the documents and hoped to receive a response in the near future. On March 28, 
2008, Ms. Justice again contacted Ms. Argent looking for the responsive documents. To date, 
there has been no response to CANDO's FOIA request. 

As the FOIA officer, I am sure you know that FOIA requires a federal agency to make 
determinations of requests for information within twenty (20) working days from the date of 
receipt of the request. The 20-day time period with respect to CANDO's requests has long since 
expired. At this point CANDO considers its administrative remedies to be exhausted. 

CANDO would prefer to resolve this matter with a voluntary production of the records rather 
than by way of an action in the United States District Court seeking to compel compliance with 
FOIA. As previously indicated, CANDO is willing to pay the reasonable costs of reproduction 
of the records. 

While CANDO would prefer to obtain the records without the necessity of litigation, we have 
been authorized to file an action in the United States District Court to compel compliance with 
the FOIA request. If the requested documents have not been produced to CANDO within ten 
(10) days of the date of receipt of this letter, or by August 19, 2008, we will file a complaint. 
Please provide me with copies of any correspondence you send to CANDO regarding the FOIA 
requests. 



Should you have any questions or comments regarding CANDO's requests or the matters raised 
in this letter, please feel free to contact me. If you need additional information regarding the 
scope of the documents requested, please contact Ms. Justice at (623) 393-8744. 

Suacerely, 



iuaperely, f 

fihitfcJfa 

Roberta D. Perkins 




RDP/jys 
cc: Michele Justice, CANli 



110966/501090 
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Print your name and address on the reverse f • 
so that we can return the card to you. \ 
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1. Article Addressed to: 



Janet Ingersoll, FOIA Coordinator 
801 Thompson Avenue (TMP 450| 
Rockville,MD 20852 £ 



COMPLETE THIS SECTION ON DELIVERY 



A. Signature 

x 



B. 




f z O Agent 
■i- O Addrease 



C.'-Date of Deliver 



'delivery address different 
YES, ©Titer delivery 

AUG 04 2008 

M 




1? □ Yes 
□ No 




L Ml 

ID Registered 
H Insured Mail 



I Mali j-l 
um FfeCejpt ^^srehandls 
□ CiO.D. s * 



4. Restricted Delivery? (Extra Fee) 



□ Yes 



2. Article Number 

(Transfer from sarvict- 



700-3 311Q D004 55A4 4177 



